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because there are no restroom or asso-
ciated facilities, unless the employer is
able to show that the construction of
the facilities would be unreasonable for
such reasons as excessive expense or
lack of space.

(f)(1) An employer must not deny a
female employee the right to any job
that she is qualified to perform in reli-
ance upon a State ‘‘protective’’ law.
For example, such laws include those
which prohibit women from performing
in certain types of occupations (e.g., a
bartender or a core-maker); from work-
ing at jobs requiring more than a cer-
tain number of hours; and from work-
ing at jobs that require lifting or car-
rying more than designated weights.

(2) Such legislation was intended to
be beneficial, but, instead, has been
found to result in restricting employ-
ment opportunities for men and/or
women. Accordingly, it cannot be used
as a basis for denying employment or
for establishing sex as a bona fide occu-
pational qualification for the job.

(g)(1) Women shall not be penalized
in their conditions of employment be-
cause they require time away from
work on account of childbearing. When,
under the employer’s leave policy the
female employee would qualify for
leave, then childbearing must be con-
sidered by the employer to be a jus-
tification for leave of absence for fe-
male employees for a reasonable period
of time. For example, if the female em-
ployee meets the equally applied mini-
mum length of service requirements
for leave time, she must be granted a
reasonable leave on account of child-
bearing. The conditions applicable to
her leave (other than the length there-
of) and to her return to employment,
shall be in accordance with the em-
ployer’s leave policy.

(2) If the employer has no leave pol-
icy, childbearing must be considered by
the employer to be a justification for a
leave of absence for a female employee
for a reasonable period of time. Follow-
ing childbirth, and upon signifying her
intent to return within a reasonable
time, such female employee shall be re-
instated to her original job or to a po-
sition of like status and pay, without
loss of service credits.

(h) The employer must not specify
any differences for male and female

employees on the basis of sex in either
mandatory or optional retirement age.

(i) Nothing in these guidelines shall
be interpreted to mean that differences
in capabilities for job assignments do
not exist among individuals and that
such distinctions may not be recog-
nized by the employer in making spe-
cific assignments. The purpose of these
guidelines is to insure that such dis-
tinctions are not based upon sex.

§ 60–20.4 Seniority system.

Where they exist, seniority lines and
lists must not be based solely upon sex.
Where such a separation has existed,
the employer must eliminate this dis-
tinction.

§ 60–20.5 Discriminatory wages.

(a) The employer’s wages schedules
must not be related to or based on the
sex of the employees.

NOTE: The more obvious cases of discrimi-
nation exist where employees of different
sexes are paid different wages on jobs which
require substantially equal skill, effort and
responsibility and are performed under simi-
lar working conditions.

(b) The employer may not
discriminatorily restrict one sex to
certain job classifications. In such a
situation, the employer must take
steps to make jobs available to all
qualified employees in all classifica-
tions without regard to sex. (Example:
An electrical manufacturing company
may have a production division with
three functional units: One (assembly)
all female; another (wiring), all male;
and a third (circuit boards), also all
male. The highest wage attainable in
the assembly unit is considerably less
than that in the circuit board and wir-
ing units. In such a case the employer
must take steps to provide qualified fe-
male employees opportunity for place-
ment in job openings in the other two
units.)

(c) To avoid overlapping and conflict-
ing administration the Director will
consult with the Administrator of the
Wage and Hour Administration before
issuing an opinion on any matter cov-
ered by both the Equal Pay Act and
Executive Order 11246, as amended.
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